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INTRODUCTION:
Impaired driving is the leading criminal cause of death in Canada, accounting for
approximately 1,082 deaths, 63,821 injuries, and as much as $20.62 billion in financial
and social costs in 2010.1 Ironically, the impaired driving suspects who cause crashes and
generate these statistics are less likely to be held criminally responsible than impaired
driving suspects who are not involved in crashes. This is largely due to legal and practical
difficulties in gathering breath or blood samples from hospitalized impaired drivers.
Without evidence of the driver’s blood-alcohol concentration (BAC), there will rarely be
sufficient grounds to lay an impaired driving charge, let alone secure a conviction. The
current law frustrates the police and prosecutors, puts hospital staff in a no win situation,
angers victims and their families, and thwarts Parliament’s intent in enacting the 1985
Criminal Code impaired driving amendments.2
Parliament had recognized the difficulties in obtaining evidence from impaired
driving suspects who were hospitalized or physically incapable of providing breath
samples due to injuries suffered in the crash. 3 It was also acknowledged that many
impaired drivers were able to avoid breath testing by feigning illnesses or injuries, or by
demanding to be taken to hospital. 4 In an effort to address these problems, the 1985
Criminal Code amendments authorized the police to demand blood samples from
impaired driving suspects who were incapable of providing breath samples or whose
physical condition made it “impracticable” to obtain them.5
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Similar concerns had arisen regarding impaired driving suspects who were
unconscious or otherwise incapable of responding to a police demand for a breath
sample. Except in rare circumstances, the police had no means of establishing an
unconscious suspect’s BAC, or proving that his or her ability to drive had been impaired
by alcohol.6 In response to these problems, the police were given a limited right to apply
for a judicial warrant to take blood from suspects involved in fatal or personal injury
crashes who were unable to respond to a blood sample demand.7
The 1985 amendments addressed another concern, namely that impaired drivers
who killed or injured others were only being convicted of impaired driving, instead of the
more serious offences of manslaughter, or criminal negligence causing death or bodily
harm.8 Parliament specifically created the offences of impaired driving causing death and
impaired driving causing bodily harm to ensure that such conduct was subject to more
appropriate sanctions. These new indictable offences were intended to be easier to prove
and prosecute than either manslaughter or criminal negligence. 9 To better reflect the
gravity of their consequences, these new offences also carried lengthier maximum driving
prohibitions and terms of imprisonment than the simple impaired driving offences.10
CURRENT CHARGE AND CONVICTION RATES
(a) Alcohol-Impaired Drivers
Unfortunately, the blood seizure amendments were exceedingly complex and technical,
and included narrow time limits for demanding samples from suspects. The courts strictly
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interpreted and applied these amendments. The collection of BAC evidence from
hospitalized impaired driving suspects requires the cooperation of law enforcement and
medical personnel. In order to make a valid demand for a blood sample, the police must
have reasonable grounds to believe, among other things, that the suspect’s physical
condition renders him or her incapable of providing breath samples or the suspect’s
condition makes it “impracticable” to obtain breath samples in the circumstances.11As
well, the blood sample must be taken by or under the direction of a qualified medical
practitioner.12 Similarly, in applying to a judge for a blood sample warrant or general
search warrant, the police must submit information about the suspect that is only readily
available from medical staff. 13 The courts have criticized police officers for seeking
blood samples without obtaining sufficient information about the suspect's medical
condition. 14 However, the courts have also criticized medical staff for sharing patient
information with the police.15 This has resulted in uncertainty about the suspect’s rights,
the powers and obligations of the police, and the role of medical staff in the process.
The situation is further complicated by the expanding body of common law
principles, and fiduciary, professional and statutory provisions governing the
confidentiality of patient information. Contrary to what the criminal courts have
suggested, there is no clear line between "neutral" and "incriminatory" health
information. Even if a disclosure is permissible under the Criminal Code and the
Canadian Charter of Rights and Freedoms (Charter), 16 it may be inconsistent with a
healthcare practitioner’s various confidentiality obligations. The wrongful disclosure of
patient information could result in the responsible healthcare practitioners being fired by
their employer, sued for breach of confidence, sued for breach of their fiduciary duty,
and/or disciplined by their professional college. They could also be fined or sanctioned
by the provincial privacy agency and prosecuted for violating any other relevant statutory
confidentiality obligations.17
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The Canadian Medical Protective Association (CMPA), which provides medical
liability protection to Canadian physicians, has advised its members not to disclose any
patient information to the police unless the patient has consented or the disclosure is
required by law. 18 The CMPA’s cautionary approach is hardly surprising, given the
confused and challenging state of the law. Since the Criminal Code authorizes but does
not require physicians to participate in taking blood samples,19 they may choose to avoid
all of these confidentiality problems by not becoming involved.
The inadequacies of the current law have made hospitals a legal safe haven for
impaired drivers who kill and injure others. For example, a 2004 British Columbia study
involving six hospitals found that the average BAC of the alcohol-positive hospitalized
drivers was .156%. 20 Nevertheless, only 11% of the hospitalized drivers with BACs
above .08% were convicted of any Criminal Code impaired driving offence, despite the
fact that the police listed alcohol as a contributing factor in 71% of these cases. 21
Similarly, only 16% of alcohol-impaired drivers admitted to an Alberta tertiary care
trauma centre following a crash between 1995 and 2003 were convicted of any federal
impaired driving offence, even though their average BAC was .019% or almost 2½ times
the Criminal Code limit.22 The authors of a 2012 Nova Scotia study reported that only
23% of hospitalized impaired drivers were even charged with any Criminal Code
impaired driving offence.23
These problems do not exist in many comparable countries. For example, 85% of
alcohol-positive hospitalized drivers in Sweden were convicted of impaired driving. 24
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The comparable conviction rate in the state of Victoria, Australia is over 90%. 25 The
primary reason for the dramatically higher conviction rates in Sweden and Victoria is the
broad legal authority given to police to demand breath and blood samples.
As Chart I illustrates, the failure of Canada’s blood sample amendments are
reflected in the discrepancy between the number of impaired driving deaths and injuries,
and the number of related charges and convictions. In 2010, the latest year for which
national data are available, there were an estimated 1,082 impairment-related traffic
fatalities, but only 125 charges and 48 convictions for impaired driving causing death. 26
Even accounting for multi-fatality crashes and impaired drivers who were killed, only a
small fraction of surviving impaired drivers who cause a fatal crash are charged with
impaired driving causing death. Of the drivers charged, less than 40% are convicted of
this offence. The charge and conviction rates for impaired driving causing bodily harm
are far lower. In 2010, there were an estimated 63,821 impairment-related traffic injuries,
but only 747 charges and 321 convictions for impaired driving causing bodily harm.27
Chart I: Impairment-Related Traffic Deaths, and Charges and Convictions for
Impaired Driving Causing Death: 1994-2010*
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Thus, the overwhelming majority of impaired drivers who kill or injure others
escape criminal liability altogether, or are only convicted of a lesser offence. The current
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situation undermines the seriousness of impaired driving, angers and frustrates victims
and their families, and thwarts Parliament’s goals in enacting the 1985 amendments.
Perhaps more importantly, these drivers have high rates of recidivism and pose an
ongoing risk to the public. For example, a British Columbia study indicated that 30.7% of
the hospitalized impaired had a subsequent alcohol-related crash, impaired driving
conviction or alcohol-related administrative licence suspension over the next 4½ years.28
(b) Drug-Impaired Driving
Although drug-impaired driving was first prohibited in 1925,29 the police were not
given any specific means of enforcing the law until 2008.30 Consequently, drug-impaired
driving charges were rarely laid during this period, even after the sharp increases in
recreational drug use starting in the mid-1960s. There were no statistics on drug-impaired
driving charges and convictions prior to the 2008 amendments because the drug cases
were lumped in with the alcohol-impaired driving cases. Nevertheless, there is every
reason to believe that drug-impaired driving charges were very infrequently pursued. This
was acknowledged by the Standing Committee on Justice and Human Rights in 1999
when it lamented the lack of enforcement mechanism regarding drug-impaired driving.31
Despite the fact that a driver had consumed drugs and was obviously impaired, the
Crown was usually required to adduce expert evidence to prove that the drug caused the
driver’s impairment.32 This made drug-impaired driving an onerous and uncertain offence
to prosecute. A 2003 Department of Justice report indicated that prosecuting a drugimpaired driving offence based on the observations of a non-expert police officer, such as
one who would make an arrest on routine patrol, was “nearly impossible.”33
Canadian survey data, roadside screening studies and post-mortem reports
indicate that the incidence of driving after drug use has increased during the last 20
28

Purssell et al., “Proportion of Injured Drivers Presenting to a Tertiary Care Emergency Department
Who Engage in Future Impaired Driving Activities” (2010) 11 Traffic Injury Prevention 35, at 40.

29

An Act to Amend the Criminal Code, S.C. 1925, c. 38, s. 5. The 1925 provision prohibited driving
under the influence of “narcotics.” In 1951, this criminal provision was broadened to include driving
while under the influence of any drug. An Act to Amend the Criminal Code, S.C. 1951, c. 47, s.
14(1) and (2).

30

Tackling Violent Crime Act, S.C. 2008, c. 6, ss. 18-26.

31

House of Commons, Standing Committee on Justice and Human Rights, Toward Eliminating
Impaired Driving (May 1999), at 26.

32

R. v. Hollahan, [1970] 1 C.C.C. 373 (N.S. Co. Ct.), at paras. 16-17; R. v. Kurgan (1987), 2 M.V.R.
(2d) 79 (Ont. Dist. Ct.), at paras. 10-14; and R. v. Beaulne (1993), 46 M.V.R. (2d) 135 (Ont. Prov.
Div.), at para. 9.

33

Canada, Department of Justice, Drug-Impaired Driving: Consultation Document (Ottawa:
Department of Justice Canada, 2003), at 4.

7
years.34 Various provincial, regional and national surveys indicate that driving after drug
use is now commonplace, particularly among young people. 35 These surveys are
consistent with the Canadian roadside screening studies.36 Finally, a post-mortem study
of 6,000 drivers fatally injured between 2000 and 2007 found that 54.6% were positive
for alcohol and/or drugs, and that the extent of drug use (33%) was comparable to that of
alcohol use (37%).37
In response to the increase in driving after drug use and the aforementioned
enforcement difficulties, Parliament amended the Criminal Code in June 2008 to
authorize the police to demand “physical coordination tests” 38 (i.e. Standard Field
Sobriety Testing) and a drug “evaluation” (i.e. Drug Recognition Evaluation or DRE)
from suspected drug-impaired drivers in limited circumstances.39 Unfortunately, the new
drug-impaired driving law has proven to be very costly, time-consuming and
cumbersome to enforce and prosecute. As well, the cases that have proceeded to trial
have been readily susceptible to legal challenge. 40 The inadequacies of the 2008
amendments are reflected in the poor apprehension and charge rates for the drugimpaired driving offences.
Survey data on driving after drug use indicate that the likelihood of being
34
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apprehended is extremely small. For example, the Canadian Centre on Substance Abuse
estimated that 10.4 million trips were made in 2012 by drivers after using cannabis.41
However, only 1,140 drug-impaired driving charges were laid in 2012 for all categories
of drugs.42 Thus, even if all of the 2012 drug-impaired driving charges involved cannabis,
a person would have to consume cannabis and drive once a day for 25 years before being
charged, let alone convicted, of drug-impaired driving.
As Chart II illustrates, the number of drug-impaired driving charges has never
exceeded 3% of total impaired driving charges, even though the incidence of driving after
drug use and after drinking is roughly comparable.
Chart II: Persons Charged for Drug-Impaired Driving, by Offence: Canada, 2008-201443
Offence

2008

2009

2010

2011

2012

2013

2014

65,822

68,338

65,188

60,164

60,261

54,107

51,637

0.29%

1.16%

1.43%

1.56%

1.89%

2.21%

2.62%

Total drug-impaired driving charges:

188

796

929

941

1,140

1,194

1,355

Impaired operation causing death

0

2

2

2

3

6

4

Impaired operation causing bodily harm

3

11

11

19

11

8

15

180

752

890

892

1,100

1,159

1,311

Failure to comply or refusal

4

22

23

23

21

15

20

Failure to provide blood sample

1

9

3

5

5

6

5

Total impaired driving charges
(drugs & alcohol)
Drug-impaired driving charges as a %
of total impaired driving charges

Impaired operation

There are no data on the current number of crash deaths and injuries involving
drugs alone or drugs in combination with alcohol. Nor are there data on the percentage of
drug-impaired crash deaths and injuries that result in any impaired driving charges, let
alone charges of impaired driving causing death or bodily harm. However, from 2008
until 2014, the annual number of charges for drug-impaired driving causing death never
exceeded 6, and the number of charges for drug-impaired driving causing bodily harm
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ranged from 3 to 15.44 Unfortunately, there is no way of determining how many of these
charges resulted in a conviction, because drug-impaired driving convictions continue to
be lumped into the total impaired driving convictions. Despite these gaps in the data, the
charge and conviction rates for drug-impaired driving causing death and bodily injury
appear to be worse than the comparable alcohol-related charge and conviction rates.
BILL C-73
On June 16, 2015, the Conservative government introduced Bill C-73, the
Dangerous and Impaired Driving Act.45 The Bill was introduced several days before the
end of the parliamentary session, and consequently it died on the order paper. The timing
of the Bill appears to have been driven by political factors related to the calling of the fall
federal election. With the election of a Liberal majority government on October 19, 2015,
it is doubtful whether the Bill, or any elements of it, will be re-introduced.
Among other things, the Bill provided that a driver’s involvement in a crash that
resulted in bodily harm or the death of another person would constitute reasonable
grounds to suspect that the driver has alcohol in his or her body.46 The police would then
be authorized to demand that a driver provide a breath sample for analysis on an
approved screening device (ASD). The Bill would also broaden police authority to
demand blood samples from hospitalized impaired-driving suspects, 47 and qualified
technicians, as well as medical practitioners, would be empowered to take the sample.48
In addition, Bill C-73 would authorize judges to issue warrants requiring medical
practitioners and qualified technicians to take blood samples from hospitalized impaireddriving suspects.49
CONCLUSION
The current impaired driving law functions in a perverse manner, sheltering from
criminal sanction drivers who commit the most serious impaired driving offences. It also
generates a profound sense of injustice among impaired driving victims and their
families. Not only do these impaired drivers escape the penalties and remedial programs
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prescribed for their conduct, but they are allowed to return to the roads and again
endanger the public.
If re-introduced, passed and upheld under the Charter,50 Bill C-73’s breath and
blood-testing provisions would increase the number of impaired driving offenders who
are held accountable for killing or injuring others. Nevertheless, these provisions could be
strengthened. First, involvement in a crash of any kind should constitute reasonable
grounds to suspect that the driver has alcohol and/or drugs in his or her body. This would
broaden police powers to demand evidentiary breath and blood samples, and drug
evaluations from drivers involved in crashes.
Second, the Criminal Code should be amended to authorize the police to demand
breath or blood samples from suspected impaired drivers who are taken to hospital. This
change would eliminate many of the current obstacles to effective enforcement of the
alcohol-impaired driving laws. Police would not be required to evaluate whether the
suspect's condition is sufficiently poor to justify a demand for a blood sample. Nor would
they be forced to transport a complicated and sensitive evidentiary breath-testing machine
to the hospital, where administrators may or may not have suitable space to conduct the
tests. Further, the police would not be required to seek confidential patient information
from hospital personnel, who risk violating their various confidentiality obligations to
provide it. Rather, the police could demand that the suspect consent to a blood sample
being drawn, thereby ensuring that impaired driving suspects do not escape criminal
liability simply by reason of their hospitalization.
Third, the police should be authorized to require hospital staff to take a blood
sample from impaired driving suspects who are unconscious or otherwise unable to
respond to a blood sample demand. This amendment would eliminate the need for the
complex judicial warrant provisions, which have proven to be unworkable. Although Bill
C-73 addresses some of the problems with the current judicial warrants, the proposed
provisions would be susceptible to numerous legal challenges and remain difficult to
implement.
MADD Canada should support Bill C-73’s post-crash breath and blood-testing
amendments because they would strengthen the current, albeit dysfunctional, law.
However, additional amendments are essential to create workable laws that protect the
public, rather than alcohol and drug-impaired drivers who kill and injure others.
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