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SERIOUSLY
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Personal Injury Law

Relatively few areas of Canadian law are as complex as motor vehicle collision
compensation. Yet, few legal issues have as great an impact on the daily lives of
Canadians. Approximately 2,500 Canadians are killed, over 250,000 are injured
and more than 1,500,000 vehicles are damaged in crashes each year. Research
indicates that roughly 40% of the fatalities and 20% of the injuries caused by
crashes are alcohol or drug-related.
Most Canadians are aware that impaired driving is a criminal offence and
have some understanding of the criminal justice process. Fewer Canadians
understand personal injury law and the process of obtaining compensation
after a crash.
As difficult as it may be in the aftermath of a serious crash, victims/survivors and
their families need to safeguard their legal rights to compensation. Automobile
insurance legislation and the process of seeking damages are complex. Forms
must be completed, detailed records should be kept, and action must be taken
within rigid time frames. Seeking timely legal assistance can be critical.
Being involved in a serious personal injury crash can be overwhelming for
both the victims/survivors and their families. In addition to coping with the
immediate demands of their physical and emotional injuries, victims/survivors
have to worry about the impact that their injuries will have on their personal
relationships, finances, careers, and future plans. Despite the challenges during
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this vulnerable period, victims/survivors and their families also need to take
steps to protect their legal rights to compensation.
The purpose of this brochure is to provide victims/survivors and their families
with some basic information on motor vehicle collision compensation and the
measures that they should consider in protecting their legal rights.
Choosing a personal injury lawyer is one of the most important decisions to be
made. Finding the right lawyer can be overwhelming and confusing. This guide
provides the information needed to help navigate the system and help ensure
victims/survivors or their family members find the best representation possible.

Understanding A Victim’s/Survivor’s Role in a
Criminal Versus Civil Action
The criminal justice system focuses on punishing the impaired driver to the full
extent of the law.
The civil justice system focuses on providing compensation to victims/survivors
of impaired drivers and their families, for their losses. In most provinces,
experienced personal injury lawyers can sue impaired drivers to obtain the
compensation necessary to eliminate the economic impact of the crime on
victims/survivors. They can also help family members and the victims/survivors
of impaired driving obtain the treatment and support that they need.
Criminal Proceedings:
The purpose of the criminal justice system is to protect society, deter criminal
conduct, and punish offenders. Criminal cases are started and controlled by
the state, referred to in Canada as the “Crown”.
A victim/survivor’s role in the trial of a criminal case is limited to serving as a
witness statement. A victim/survivor may be called to testify at trial by either
the prosecutor or the lawyer for the accused.
If the accused driver is convicted of impaired driving, the Criminal Code gives
victims/survivors the right to present a victim impact statement prior to
sentencing. A victim impact statement is a personal account of the financial,
physical, and emotional effects of the crime. If the victim has been killed or is
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incapable of preparing a statement, the victim’s family members may write and
present the statement on the victim’s behalf. MADD Canada’s Victim Services
staff, or specially trained Victim Services Volunteers, can help in the preparation
of the victim impact statement and accompany a victim/survivor or family
member(s) to court in a supportive role.
Civil Proceedings:
Civil lawsuits arising are designed to provide injured victims/survivors with
compensation for their pain, suffering, and economic losses.
The provincial automobile insurance legislation and the process of seeking
compensation are technically complex and contain rigid time frames that
require decisions to be made. Even if an individual is not in crisis, the system
can be bewildering to those without specialized legal training.
Most provinces have two parallel systems of compensation. The first system
provides no-fault insurance benefits to victims/survivors. These benefits are
usually provided by the victim/survivor’s own automobile insurance company.
These accident benefits often pay for the treatment, rehabilitation, and
counseling needed to help you cope and return to your life.
The second system of compensation consists of civil lawsuits. Under the
civil litigation system, victims/survivors and their families will typically seek
compensation from the at-fault driver, who will be defended by his insurance
company. These insurance companies are experts in the personal injury field.
Not surprisingly, they will attempt to minimize their liability and payouts to
victims/survivors. In order to level the playing field, victims/survivors and their
families need timely, expert legal assistance.
Experienced personal injury lawyers help the victims/survivors obtain the
compensation necessary to eliminate the economic impact of the crime if the
victim/survivor is unable to work or only able to work at a reduced level. They
can also help family members and the victims/survivors of impaired driving
obtain the treatment and support that they need.
In contrast to a criminal case, the onus is on the victim/survivor (plaintiff ) in a
civil lawsuit to initiate the claim, set out its legal basis, name the defendants,
identify potential witnesses, establish the damages being sought, and collect
the evidence. If the plaintiff does not start the civil lawsuit within the period
specified in the provincial limitations legislation, he or she will generally lose
the right to sue, regardless of the merits of the case.
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Serious Injury
When a collision results in serious injury, compensation may be available
for injured persons and their families from a number of different sources.
Qualified personal injury lawyers can help to pursue both accident
benefits and a lawsuit for damages.
The at-fault driver’s insurer may be responsible for compensation for pain
and suffering, loss of income, current and future healthcare expenses,
housekeeping costs, and other losses. Compensation may be available
through the insurer of the at-fault driver, in addition to statutory accident
benefits payable to an injured person’s own insurer.

Wrongful Death
When a person has been killed by the negligent act of another person,
the surviving spouse, children, parents, grandparents, brothers, and
sisters of the deceased person can make claims for damages. Families
can be robbed of their main income earner, leaving them in dire financial
straits. If someone is killed in a motor vehicle collision, no-fault benefits
are usually available for funeral expenses and a modest death benefit is
available for the spouse and dependents of the deceased.
It is important to note that there are very short deadlines for submitting
the required forms in a wrongful death claim, and the insurer can refuse to
pay for expenses that are incurred before the proper forms are submitted.
A qualified personal injury lawyer will assist in applying for death benefits
and will help ensure the victim/survivor receives all of the compensation
they are entitled to.
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Ten Important Steps to Take When Injured
If you or someone you know has suffered a serious personal injury, it is hard to
think of all of the steps that you need to take to protect yourself or your loved
one.
Listed below are some key steps that should be taken within the first few days
of the collision:
•

Make sure that the police have all the information they need about the
collision.

•

Record the date, time, location, weather, and road conditions; the names
and addresses of the parties involved and the witnesses; and the names
and contact numbers of the police and first responders.

•

Record specific details of the scene, vehicle damages, and personal
injuries. Your cell phone can be an invaluable tool in visually documenting
this information.

•

Record insurance information.

•

See your family doctor to discuss your physical and emotional injuries, and
keep him or her informed of your progress.

•

Notify your insurance company of your collision as soon as possible.

•

Do not voluntarily assume liability, make statements or sign any documents
admitting fault, or indicate that you will refrain from seeking damages,
suing, or holding the other parties accountable.

•

Record the names and contact information of your health care professionals.

•

Keep receipts for all related expenses and ensure that family members
record the dates and time spent caring for the injured person.

•

Check to see if you have additional insurance coverage from work, school,
or another private plan.
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Know Your Rights
In the case of a serious personal injury, it is extremely important that you choose
a lawyer without delay. Here’s why:
•

You have seven days to notify your car insurer of your intention to apply for
accident benefits.

•

Your insurance company may not honour its obligations and provide you
with all of the benefits to which you are entitled.

•

There are complex choices concerning accident benefits that should be
made only after specialized legal advice.

•

Since the benefits provided by your insurer are not completely
compensatory, you will want to know if you have the right to sue.

•

You may have the right to sue, but if you delay, you could miss statutory
time limits that will deprive you of your rights.

•

You may be able to sue, but only if a complete investigation preserves the
evidence in your favour.
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Frequently Asked Questions
It is also important that you have an understanding of your rights and the legal
process. Here’s what you should know:

Where do I start?
The first step is to determine if you have a claim. The quickest and surest way
to do this is to consult with an experienced personal injury lawyer as soon as
possible after suffering a serious personal injury, since there are strict time limits
and deadlines that must be met in order to avoid delays or disqualification from
obtaining compensation.

How do I know if I have a claim?
If you are injured in a collision, you may have the right to make a claim against
the person who caused or contributed to your injury. Claims for compensation
can be made for injuries suffered in many situations and are often covered
by insurance. Provincial insurance coverage is complex and a personal injury
lawyer will be able to provide you with expert advice depending on which
province you live in.

What if I am injured?
There is a special system for obtaining compensation related to motor vehicle
collisions. Unfortunately, it is complicated. A qualified and experienced personal
injury lawyer can help you obtain full compensation. There are two sources of
compensation, both described below:
•

A claim against your own automobile insurance company or the automobile
insurance company of another vehicle involved in the collision is called the
Accident Benefits Claim; and,

•

A claim against the at-fault driver is called the Tort Claim.
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Can I claim for other types of incidents caused by people who have
been drinking or are under the influence of drugs?
Yes. If your injury was caused by the careless act of someone else, you may be
able to sue for compensation. For collisions that do not involve motor vehicles,
accident benefits are not available. Generally, compensation for your losses will
not be paid by the insurance company until the end of your case. However, in
certain circumstances, your lawyer may be able to persuade the responsible
party’s insurance company to make an advance payment. You may also be
able to access insurance benefits through group benefits plans or other private
insurance policies if you have purchased these.

What happens when I’m discharged from the hospital?
Accident benefits can pay for a wide variety of items and services that an
injured person requires. It is important that your lawyer provides you with the
right occupational therapist or case manager.

How do I complete all the forms?
You shouldn’t complete these forms on your own. The forms should be
completed with input from an accident benefits coordinator or lawyer. Correct
completion of the forms requires skill and experience. The omission or incorrect
usage of a phrase or a sentence can have long-term detrimental consequences.

What if my injuries prevent me from working?
You can receive income replacement benefits through your accident benefit
insurance company. An income replacement benefit will pay 70% of your gross
loss of income up to a $400.00 per week maximum. You may also be entitled
to receive short-term disability benefits and/or long-term disability benefits
through either a privately held insurance policy or a group policy of insurance
purchased by your employer. Lastly, you may apply to the Canada Pension Plan
for a disability pension in certain circumstances. In addition to these benefits,
you are entitled to claim for remaining loss of income in your lawsuit brought
against the impaired driver and his/her insurance company.
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What benefits am I entitled to if I was not working?
If you were the primary caregiver for someone in your home before the collision
and you are not able to continue providing care after the collision, you may
be entitled to receive caregiver benefits of up to $250.00 per week. You may
be entitled to an additional $50.00 per week for every other person you were
taking care of before the collision.
Even if you were not the primary caregiver for someone in your home, you may
be entitled to non-earner benefits of $185.00 per week, beginning six months
after the collision, if you are completely unable to carry on a normal life. You
must be at least 16-years-old to receive non-earner benefits.

What if I am a student and can’t return to school?
If you cannot return to school, you are eligible for lost educational expenses
incurred before the collision for tuition, books, equipment, or room and board.
These expenses cannot exceed $15,000.00.

What if I am a pedestrian or cyclist and don’t have my own insurance?
You are still entitled to receive benefits from the accident benefit insurance
company of the impaired driver or the Motor Vehicle Accident Claims Fund. In
addition, you can start a lawsuit against the impaired driver.

Do I have the right to choose my own case manager and treatment
providers, or must I accept those assigned by the insurance company?
You have the right to choose the person who will manage your care, treat your
injuries, and direct your rehabilitation. The right personal injury lawyer can help
you make an informed choice.
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How to Choose a Lawyer
Choosing the right personal injury lawyer is an important task. Lawyer selection
will have a direct impact on the rest of your life, so it’s important to do your
homework. It is recommended that you meet with at least three lawyers. Below
you will find a list of questions that you can ask the lawyers to help you with
your decision.

Ask the Lawyer:
What are the financial terms of your retainer?
•

How do you set your fees? Do you require any money from the client as a
retainer? Does your firm finance the entire case, including disbursements?

•

Will you confirm in writing to your client that you require no monetary
retainer and that the client will owe you nothing if you are not successful?

•

With respect to Accident Benefits, do you charge a percentage of any
benefits paid on a periodic basis, or do you charge only for collection of
a lump sum?

Ask the Lawyer:
What is your experience in managing and taking cases to trial?
•

How long have you been practicing personal injury law on behalf of injured
people? Do you also act for insurance companies? What proportion of your
work is solely for injured people?

•

What are the names of cases you have tried in Superior Court on behalf of
injured people in the last five years? What were the results in these cases?

•

Can you refer a potential client to former clients with similar injuries who
can provide a reference or testimonial concerning your work?

•

Do you have a network of community healthcare providers whom you call
on to assist your clients?
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•

Can you refer a potential client to community healthcare providers who
can provide a reference?

•

What other professionals in your firm will assist you in representing a client?
What is their training? What will each of them do?

•

Will you, either by yourself or with a colleague within your own firm, be the
lawyer responsible for the client’s case? Or, will you be referring the case to
some other lawyer in another law firm?

•

When was the last time you appeared in court at a trial that went to
judgment or verdict?

•

Can you provide the names of three cases you have tried in the last five
years where the injury or injuries suffered were (a) traumatic brain injury;
(b) spinal cord injury; (c) orthopaedic injury? What were the results? Were
the cases settled during trial or taken to verdict or to judgment?

•

Do you use illustrators and animators to prepare demonstrative evidence
to prove your client’s impairments or to illustrate case theories?

Ask the Lawyer:
What is your reputation within the Personal Injury Bar and with
Healthcare Professionals?
•

Provide details of invited presentations you have given to lawyers in your
field in the last five years, or programs you have chaired.

•

Provide particulars of articles or books you have written on personal injury,
courtroom advocacy, or insurance law.

•

What awards or honours have you received from your colleagues for your
work or your teachings?

•

Have you been recognized for your skill and reputation, and are you
a member of any of the following: LEXPERT®, Best Lawyers in Canada,
American College of Trial Lawyers, Litigation Counsel of America, Ontario
Trial Lawyers Association?
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What to Expect in Personal Injury Cases
Retaining a lawyer to handle your personal injury case is just the beginning.
The following FAQs provide an overview of what lies ahead:

Is there any chance of a quick settlement in a personal injury case
where someone has been seriously injured?
Not usually. There are several extremely important steps that a lawyer must
take to properly present a claim for a serious and lasting injury. First, a medical
report containing a doctor’s prognosis is needed and that can take up to two
years, depending on a person’s injuries. Then, the lawyer must obtain reports
that quantify economic losses (e.g., loss of income and cost of attendant care).
As well, to obtain a fair settlement offer from the insurance company, a civil
lawsuit has to be started. Realistically, it will take three to four years before this
type of case can be fairly resolved.

What is expected of the client during the course of a case?
A client provides any requested information and progress reports. There are
also examinations for discovery, various medical assessments, mediation, and a
pre-trial conference, to attend. But rest assured, a well-qualified personal injury
lawyer will prepare you for all meetings well in advance.

If you are not happy with the way the case is going, is it possible to
change lawyers?
Absolutely. A person has to feel confident about how a case is being handled.
If you are not happy, you may consider approaching another firm for a second
opinion. That lawyer has a professional and ethical duty to help the client
figure out what is best in the circumstances. Sometimes switching to a more
experienced trial lawyer is going to be in a person’s best interests.
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The Lawyer’s Role in Rehabilitation
A qualified personal injury lawyer will understand that their role extends far
beyond the legal aspects of your case. Those with extensive background and
experience in this area will also have a deep knowledge of rehabilitation and
will work with you to help ensure you get the best possible care.

In a personal injury case, where someone has been seriously injured,
how is the lawyer involved in rehabilitation?
While the first component of a lawyer’s role in these cases is to sue for damages,
the second is to ensure access to the best healthcare professionals in order to
maximize recovery. That’s why it is important to hire a firm that specializes
in personal injury and has a wide network of healthcare professionals. The
lawyer and the firm’s accident benefits coordinator will meet with acute care
professionals and assemble the healthcare team. If healthcare has been started
by the insurance company, the law firm will assess the team and make changes
if necessary.

Will the lawyer fully understand the medical complexities of the
injury?
Yes. Understanding the short-term and long-term impact of an injury is a
prerequisite to the lawyer being able to engage the services of the right
healthcare experts. For example, how will the injury affect a person in terms of
income earning capacity, mobility, and support needs? Having this knowledge
will help the lawyer take a holistic approach to personal rehabilitation and
recovery.

What if a client is not happy with someone on their healthcare team?
Speak to the lawyer. It is the lawyer’s role to make sure the healthcare provider
is the right fit with the client and the healthcare team. If this isn’t the case, the
lawyer will work with the case manager to find someone who fits the bill in
expertise, personality, and team vision.
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Visit MADD Canada’s web site at madd.ca,
email info@madd.ca or call 1-800-665-6233 ext. 222.

Disclaimer: The amounts quoted in this booklet were correct
at time of printing and may be subject to change.
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MADD Canada is proudly supported by:

PIA Law is comprised of three of Canada’s top
personal injury law firms. Each firm provides
unparalleled legal representation to accident
victims and their families, and are recognized
leaders in personal injury law.
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